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CARLSON, JUSTICE, FOR THE COURT:
1.  Thisgpped aisesfrom an Order of the Jackson County Circuit Court Dismissing Pog-Conviction
Proceadings. Charles Douglas Gulley, ., arguesthat after baing sentenced for the same offenses under
bath the misdemeanor and fdony portions of then-exigtent Miss. Code Ann. § 97-23-19 (Rev. 2000), he
was unlawfully imprisoned and is now entitled to be released because he has completed the misdemeanor
sentence. Hnding thet the trial court-sentenced Gulley under the fdony portion of the Satute and had
additiond datutory authority to impose afine pursuant to Miss. Code Ann. 8 99-19-32 (Rev. 2000), we

afirmthetrid court'sdismisa of Gulley's post-conviction procesdings



FACTS AND PROCEEDINGSIN THE TRIAL COURT

2. OnJduly 7, 1998, the Jackson County Grand Jury returned a 35-count indictment againgt Gulley,
charging imwiththe embezzlement of funds by a ballee under Miss Code Ann. § 97-23-19. By way of
thisindictment, Gulley was cherged with having embezzled $3,144,828.90 between September 1990, and
March 1998, while sarving as an agent for MinnesotaMutud Life Insurance Company, Inc., aMinnesota
corporaion. The State dected to put Gulley to trid on seven of the thirty-five counts in the indictmentt.
Guliley'strid in the Jackson County Circuit Court commenced on May 24, 1999, and conduded on May
29, 1999, with the jury finding Gulley guilty of eech of the seven counts. Pursuant to the jury verdicts,
Judge JamesW. Backsromimposed penitentiary sentencesupon Gulley on June 3, 1999. Thesentending
order entered thet day Sated, inter dia

[U]pon the Defendant’ s conviction on the seven counts of EmbezzZlement, the Defendart,
C. Douglas Gulley, be, and heis hereby, sentenced to serve Ten (10) yearsin custody of
the Missssppi Department of Corrections on each of the above Counts 1 through 6, to
run concurrent with each other, and to serve Ten (10) yearsin custody of the Missssppi
Department of Corrections on the above Count 7, consecutive to the sentencesin Counts
1 through 6, with the sentence in Count 7 suspended, and the Defendant to be placed on
10 years Post Release Supervison upon rdease from custody pursuant to and in
accordance with thetermsand provisions of Section 47-7-34 and Section 47-7-35 of the
Missssppi Code as st forth in Exhibit “ A” atached hereto, and should the Defendant fall
to abide by the terms and provisons of the Post Release Supervison, then such Post
Rdease Supervison shdl be revoked, and the Defendant recommiitted to the correctiond
fadlity from which he was previoudy rdeesad for a period of up to Ten (10) additiond
years, and the Defendant is assessad the cogts of this proceeding and afine of $1,000.00
on each count for atotd fine of $7,000.00.

'Exhibit “ A" attached to the sentencing order set out the specific terms and conditions of Gulley’s
post release supervison. Without reciting here verbatim the post-release terms contained in Exhibit “A,”
auffice it to state that the terms and provisons for the most part tracked the language of Miss. Code Ann.
§ 47-7-35 (Rev. 2000), with a few added conditions which we deem to be routine in post-release
supervison and supervised probation sentencing orders.
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13.  Aggrieved by thejudgment of conviction, Gulley perfected adirect gpped of thetrid court'sdenid
of pog-conviction mationsfor aJN.O.V. or, in the dterndtive, anew trid. Gulley remained & liberty on
bond pending his goped to this Court, and he thus paid the court-ordered $7,000 fine on July 27, 2000.
We assigned Gulley’ s gpped to the Court of Appedswhich afirmed thetrid court judgment on January
9,2001. Gulleyv. State, 779 So.2d 1140 (Miss. Ct. App. 2001). Gulley then filed amoation in this
Court for leavetofileapog-conviction mationin the Circuit Court of Jackson County. Gulley'sagpplication
was granted by this Court and remanded to the Jackson County Circuit Court. Gulley v. State, No.
2001-M-00256-SCT (Miss. March 18, 2002).
4. Uponremand, Judge Backstrom, onJune 11, 2002, entered hisOrder Dismissing Pogt-Conviction
Proceadings. Pursuant to Miss Code Ann. 8 99-39-19 (Rev. 2002), Judge Backstrom found thet there
was no materid fact in digoute and thet Gulley was not entitled to an evidentiary heering on aquestion of
law. Out of an abundance of caution, Judge Backsrom did however ddete from the origind sentencing
order any reference to afine and ordered the $7,000 fine returned to Gulley; however, Gulley refused to
accept the proffered refund.
DISCUSSION

%.  Atthetimeof Gulley'sconviction, Miss Code Ann. § 97-23-19 (Rev. 2000) read asfallows

If any director, agent, derk, servant, or officer of any incorporaied company, or if any

trustee or factor, carrier or balee, or any derk, agent or sarvant of any privae person,

shdl embezze or fraudulently secrete, concedl, or convert to his own use, or make way

with, or secrete with intent to embezzle or convert to his own use, any goods rightsin

action, money, or other vauable security, effects, or property of any kind or description

which shdl have come or been intrusted to his care or possession by virtue of his office,

place, or employment, @ther in mass or othewise, with avaue of FHve Hundred Ddllars

($500.00) or more, he shdl be guilty of embezzement, and, upon conviction ther eof,

shall be imprisoned in the penitentiary not more than ten years, or fined not
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mor e than one thousand dollarsand imprisoned in the county jail not more
than one year, or either.

(emphass added). While nat gpplicable here, we note that 2003 Miss Laws ch. 499 § 7, effective July
1, 2003, anended Miss. Code Ann. § 97-23-19, to revise the vaues and pendties for embezzlement.
The 2003 amendment sates:

If any director, agent, derk, servant, or officer of any incorporated company, or if any
trustee or factor, carrier or balee, or any derk, agent or sarvant of any private person,
shdl embezze or fraudulently secrete, conced, or convert to his own use, or make way
with, or secrete with intent to embezzle or convert to his own use, any goods rightsin
action, money, or other vauable security, effects, or property of any kind or description
which shdl have come or been intrusted to his care or possesson by virtue of his office,
place, or employment, ether in mass or otherwise, with a value of Five Hundred
Dollars ($500.00) or more, he shdl be guilty of felony embezzement, and, upon
convictionthereof, shal beimprisoned in the Penitentiary not more then ten (10) years, o
fined not morethan Ten Thousand Dollars ($10,000.00), or both. If the val ue of
such goods, rights in action, money or other valuable security, effects, or
property of any kind is less than Five Hundred Dollars ($500.00), he shall
be guilty of misdemeanor embezzlement, and, upon conviction thereof, shall
be imprisoned in the county jail not more than six (6) months, or fined not
mor e than One Thousand Dollars ($1,000.00), or both.

Miss Code Ann. § 97-23-19 (Supp. 2003) (additionsindicated by itdlics).

6.  Gulley was sentenced under the fdony portion of the datute, asit then exised, by being ordered
to serve ten years per counts one through six, with the sentences to run concurrently, and Gulley was
sentenced to Ssarve ten years on count seven consecutive to counts one through S, with the sentencein
count seven to be suspended. Gulley was placed on ten years podt-release supervison upon his release
from the custody of MDOC. As part of his"Post Rdease Termsand Provisons™ Gulley was ordered to

pay afinein theamount of $7,000. These sentences and terms evidencethat thetrid judgeintended Gulley



to be sentenced under the fdony portion of the embezzZement gatute. Wedsofind the provisonsof Judge
Backgrom's Order Dismissang Pogt-Conviction Proceedings to be compdling:

It isdear that the sentencein thiscasewaslegd, dthough it can be argued thet the finewas
excessve [footnote omitted]. This argument, however, overlooks Section 99-19-32 of
the Missssppi Code that dlows afinein fdony cases of $10,000 per casewhereno fine
is dlowed by the fdony sentencing datute.  Neverthdess, the Court will proceed
arguendo with the propostion thet the fine in these cases was excessve and not a
sentending dterndtive. The amdl fine in these cases was andllary to imprisonment, asit
wastheintention of this Court to send this Petitioner to the penitentiary for the commisson
of these vary serious arimes. Thisamall fine should be trested as surplusage and del eted,
and the amount of the fine returned to the Petitioner. [ditations omitted]. An excessive
sentence can be corrected, and the entire sentence does not have to be discharged.
Bozza v. United States, 67 S.Ct. 645, 330 U.S. 160, 91 L.Ed. 818 (1947).
Additiondly, even though this Court in the interests of judtice will require the fine to be
returned to the Petitioner, this Petitioner should have raised this issue thet the sentence
exceeds the maximum dlowed by law pursuant to 8 99-39-5(1)(d) in the trid court on
aoped, but he did not. Sincethe sentencewas nat void, or the sentence had not expired,
or the prisoner hed nat been unlawfully hdd in custody pursuant to 8 99-39-5(1)(g), he
haswalved hisright to presant thisissue under the pogt-conviction act. [citation omitted].

7.  Gulley took offenseto some of the language in Judge Backstrom' sorder and filed with this Court
his Mation to Strike Order Dismissing Post-Conviction Proceedings?  In thismotion, Gulley dleged inter
diathat Judge Backsrom, in denying Gulley’ s post-conviction (PCR) mation, had “interjected evidence
not of record before that Court” such as (1) Gulley’s subssquent guilty pless to the remaining 28 counts
in the indictment, (2) Judge Backstrom's stated “intention” thet the punishment should fit the crimes (3)
Guiley's misgppropriation of funds in excess of $3,000,000, (4) Judge Backstrom's Sated reliance on
Miss. Code Ann. 8 99-19-32 to undergird his assessment of thefines, and (5) Judge Backstrom' sfinding

that the fine was “andllary to imprisonment” and the intention was incarceration of Gulley for along time,

’Gulley’s Motion to Strike Order Dismissing Post-Conviction Proceedings was denied by order
of this Court dated October 22, 2002.



8.  However, we note that when an inmate files a PCR mation pursuant to satute, the gpplicable
Satute places an afirmaive duty on the trid judge to review the record of the crimind prooceedings under
atack viathe PCR mation. Miss. Code Ann. 8 99-39-11 providesinter dia
(1) Theorigind moation, together with dl thefiles, records, transcriptsand correspondence
relating to the judgment under atack, shal be examined promptly by the judge to whom
it isassigned.
(2 If it planly gppears from the face of the mation, any annexed exhibits and the prior
proceadings in the case that the movant is not entitled to any rdief, thejudge may makean
order for itsdismissa and cause the prisoner to be natified.
Thus, it was proper for Judge Backstrom to consder matters not necessaxily “in therecord,” based onthe
goplicable gatutesand our caselaw. See Harveston v. State, 597 So.2d 641, 642-43 (Miss. 1992);
Turner v. State, 590 So.2d 871, 873-75 (Miss. 1991); Hentzv. State, 503 So0.2d 262, 264 (Miss.
1987). In Turner, we dated inter dia
MissCode Ann. 8 99-39-11 providesthet thetria court judge shall examine not only the
moation, but dsofiles, records, transcripts, and correspondence relating to the
judgment under attack as well as prior proceedings in the case to determine
whether movant is entitled to rdlief.
590 So.2d a 875 (emphessintheorigind). Inmaking hisfindings, Judge Backstrom properly took judicid
notice of his own docket and the prior proceedings had and conducted in both the arimind procesdings
forming the basisfor the atack viathe civil PCR mation, aswdl asal proceedings had and conducted in

the dvil matter rdated to the PCR mation.® We find tha there was nothing ingppropriate in Judge

3See also Miss. R. Evid. 201(b), which provides:

A judicidly noticed fact must be one not subject to reasonable dispute in
that it isether (1) generdly known within the territorid jurisdiction of the
trid court or (2) capable of accurate and ready determination by resort to
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Backstrom’ sorder denying Gulley’ sPCR moation, and that Judge Backstrom, in considering Gulley’ sPCR
moation, diligently performed his responghilities placed upon him by satute and case law.
9.  Evenoconddering arguendo that the trid court ingppropriatdy sentenced Gulley under both the
fdony and misdemeanor provisons of theembezzement Satute, Gulley il isentittedtonordief. InBass
v. State, 328 So. 2d 665 (Miss. 1976), Bass was convicted of embezzlement, and he was sentenced to
sveatam of five yearsin the date penitentiary. Thetrid court sugpended Basss sentence and placed
himon supervised probation for aterm of fiveyears 1 d. at 665. Asacondition of the suspenson, thetrid
court ordered Bass to pay a fine in the amount of $1,000. |d. This Court found that the trid court
"exceeded its Satutory authority when it attempted to add a$1,000 fineto the sentence” 1 d. at 667. This
Court determined that there were two adternative sentencing methods under Miss. Code Ann. § 97-23-25
(Rev. 2000), which dates.

If any person shdl fraudulently gppropriate persond property or money which has been

ddivered to him on deposit, or to be carried or repaired, or on any other contract or trust

by which he was bound to ddiver or return the thing received or its proceeds, on

conviction, he shdl be punished by imprisonment in the penitentiary not more then ten

years, or befined not morethan onethousand dollarsand imprisoned in the county jail not

more than one year, or ether.
| d. Because thetrid court dected to sentence Bassto aterm of imprisonment, "the trid court, under the
guise of acondition of the sugpension, could not impose the additiond sentence of paying a$1,000 fine"
| d. Therefore, this Court affirmed the conviction and the sugpended sentence of five years imprisonment

but this Court reversed the $1,000 fine. 1 d.

sources whose accuracy cannot reasonably be questioned.
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110. In Salter v. State, 387 So. 2d 81 (Miss. 1980), Sdter was indicted on ten counts of
embezzZlemant. He pled guilty to two of the pending indictments and recaived a three-year suspended
sentence and was ordered to pay afine of $10,000. | d. a 82. This Court found thet this sentencewasin
error pursuant to Miss. Code Ann. § 97-11-31 which Stated:

If any officer, or other person employed in any public office, shdl commit any fraud or

embezzlement therain, he shdl be imprisoned in the penitentiary not more than ten years,

or in the county jail not more then one year, or be fined.
| d. & 84. The two methods of sentencing available under this section are dterndtive methods, therefore,
"Sdter could befined in one caseand given apenitentiary sentencein the other, but not fined and sentenced
inboth." 1 d. This Court hdd that Sdter's sentence would be modified such thet hewould be sentenced to
athree-year sugpended sentence for the firgt count and a $10,000 fine for the second count, so thet the
pleaagreament would beleft in full efect. 1 d.
f11. However, BassandSalter weredecided beforeMiss. Code Ann. §99-19-32 (Rev. 2000)* was
enacted. Miss. Code Ann. 8§ 99-19-32, datesin pertinent part thet:

(1) Offenses punishable by imprisonment in the State Penitentiary for more then one (1)

year and for which no fineis provided dsawhere by Saute may be punishabdle by afine

not in excess of Ten Thousand Dallars ($10,000.00). Such fine, if imposed, may bein

addition to imprisonment or any other punishment or penalty authorized by

law.
(emphasisadded). This gatute unequivocally empowersour trid judgeswith theauthority toimposefines
when no fine is provided dsewhere in the daiute. Section 99-19-32, which isa"catch-dl” for datutes

which do not provide for afine in addition to a sentence of imprisonment, fird became effective duly 1,

4Laws, 1985, ch. 495, § 1; Laws, 1990, ch. 329, § 14, eff. from and after October 1, 1990.
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1985, and was later amended in 1990. Had thetrid judgesin Bass and Salter hed the bendfit of Miss.
Code Ann. § 99-19-32, the sentences imposad in those cases would have been within ther Satutory
authority.
12.  Intherecent caseof Conley v. State, 790 So.2d 773 (Miss. 2001), Conley was convicted of
cgpitd murder and was sentenced to lifeimprisonment without the possihility of pardle. Conley wasdso
ordered to pay a $10,000 fine. 1d. a 805. The datute which provides for the sentencing of a person
convicted of capitd murder doesnot contain aprovison for afine See Miss. Code Ann. 897-3-21 (Rev.
2000). This Court held that pursuant to Miss. Code Ann. § 99-19-32:

The trid judge has acted within these datutory guiddines with his imposition of the

pendtiesin this case It iswithin the trid judges discretion to impose these fines. Absent

a showing that this discretion was abused, the fines mugt be uphdd by this Court. See

Wallacev. State, 607 S0.2d 1184, 1187 (Miss. 1992). Conley has not shown that the

judge abused his discretion.
Conley, 790 So.2d at 805.
113. Gulley rdieson our decisonin Lightsey v. State, 493 So. 2d 375 (Miss. 1986), in an effort to
convince usthat ance he has paid hisfine imposed under the misdemeanor partion of the embezzement
datute, he should be rdeasad from the penitentiary sentence impased upon him under the felony portion
of the gatute. Inthedirect goped of Lightsey’ sburglary conviction, this Court offered certain background
information on Lightsey. We dated that Lightssy hed pled guilty to embezzlement and was given a
suspended sentence of Six years and was ordered to pay afine of $2,000. I d. a 376. Lightsey pad his
fine however, he was subssquently arrested for burglary which wasin violaion of his probation. | d. After

being incarcerated in the Sate penitentiary and denied awrit of habeas corpus, Lightsey appeded to this



Court. I d. & 376-77. This Court held in an unpublished opinion that "thetrid court waswithout Satutory
authority to sentence Lightsey to the penitentiary and to impose upon him a fing, ance Miss Code Ann.
8§ 97-23-19 (1972) iswritteninthedigunctive” | d. & 377. This Court determined that because Lightsey
hed dreedy paid hisfine, he should be rdeasad from prison after srving ten months | d. In our published
opinion, thisCourt reversed Lightsey's conviction for burglary, finding thetrid court erred iningructing the
jury pertaning toflignt. 1d. at 380.

114.  However, we again note that 8 99-19-32 did not take effect until July 1, 1985. Asin Bass ad
Salter, Lightsay's conviction of embezzlement occurred before this Satute was enacted. Therefore, the
trid court did not have the Satutory authority to impase both a prison sentence and afine upon Lightsey.
Unlike Bass and Salter, this Court in Lightsey chose to uphold the fine and reverse the imprisonment
sentence.

115. Thedissnt rdiesheavily uponthecasesof Inre Bradley, 318 U.S. 50, 63 S.Ct. 470, 87 L.Ed.
608 (1943) and United States v. Holmes, 833 F.2d 481 (5th Cir. 1987), for therule thet if agatute
iswritten in the digunctive, only afine or imprisonment may be imposed. However, as previoudy dated,
the authority here to impose both a prison sentence and a gautory fine was granted by two separate and
disinct datutes, not one atute written in the digunctive. Therefore, these twio cases do not gpply to the
case ubjudice

116.  Fndly, wetake notethat Judge Backsrom afforded Gulley partid rdief under hisPCR mation by
removing the impogtion of the fine from Gulley’ s santence and ordering the previoudy paid fine returned

to Gulley — an offer which Gulley refused. However, this action by Judge Backgrom in no way afords
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Gulley any rdief from his penitentiary sentence. In hisorder dismissing Gulley’ s PCR prooesdings, Judge
Backstrom meade an unequivocd finding that he had authority under Miss. Code Ann. 8 99-19-32 to
impaseafine upon Gulley, but further sated thet “[n]everthdess, the Court will proceed ar guendo with
the propodtion that the fine in these cases was excessve and not a sentencing dternaive”  Judge
Backstrom then stated that “[g]n excessive sentence can be corrected, and the entire sentence does not
have to be discharged.” In s0 holding, Judge Backstrom relied on the decison of the United States
Supreme Courtin Bozza v. United States, 330 U.S. 160, 67 S.Ct. 645, 91 L .Ed. 818 (1947). Inthat
case, Bozza was convicted of five counts of vidaing the Internd Revenue laws in connection with the
operationof adill producang moonshinewhiskey. At the sentencing hearing, thefederd didtrict court judge
sentenced Bozza to aterm of imprisonment but falled to impose cartain gatutorily mandated fines and
pendties After theinitia sentencing, Bozzawas detained a the U. S Mardhd’ sofficeand then a alocal
jal for atotd of goproximatdy five hours, when he was brought back before the sentencing judge, who
by then had redized that he had falled to impose the satutorily required assessments. Bozza damed
double jeopardy, assarting that he had been sentenced twice for the same offense. In finding no merit to
Bozza s assrtions, the Court Sated:

If thisinadvertent error cannot be corrected in the manner used here by thetrid court, no

vaid and enforcegble sentence can beimposed a dl (ditations omitted). This Court has

rgjected the ‘ doctrine that a prisoner, whose guilt is etablished by aregular verdict, isto

ecape punishment dtogether because the court commiitted an eror in pasing the

sentence’” (ditations omitted). The Condiitution does not require that sentencing should

be agamein which awrong move by thejudge meansimmunity for the prisoner. (dtations

omitted). . . The sentence as corrected, imposesavaid punishment for an offenseindead

of aninvdid punishment for thet offense

330 U.S. at 166-67, 67 S.Ct. at 649.
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117.  Evenif Judge Backsromhad ered (which hedid nat) inimpasing afinewhen he sentenced Gulley
to penitentiary sentences for embezzlement, Judge Backstrom was within his authority to remove thefine
viathe PCR procesdings However, for the reasons dated, this“illegd” finewould nat vitiate the “legd”
portion of the sentence — the penitentiary sentence. . However, dl of this having been sad, Judge
Backgrom dearly had gatutory authority via 8 99-19-32 to impose afine when heimposed penitentiary
sentences under the fdony portion of the gpplicable embezzement gatute which provided no fine when
impasing the fdony sentence. The then exigting Satute under which Gulley was sentenced provided for a
fine only when baing sentenced as a misdemeanant.
118. Intheend, it isdear thet thetrid judge sentenced Gulley under the fdony portion of § 97-23-19.
Thefinewasacondition of hispogt-reease supervison. Pursuant to Miss Code Ann. 899-19-32, thetrid
judge waswithin hisgatutory authority toimpose such afine, asonewasnat provided inthefdony portion
of §97-23-19. Therefore, thedrcuit court did not er in dismissng Gulley’s mation for pogt-conviction
rdief.
CONCLUSION

119. Becausethetrid judge did not abuse his discretion in sentencing Gulley under the fdony portion
of 8 97-23-19 and in imposing a fine pursuant to § 99-19-32, we afirm the trid court's dismissd of
Gulley’s pog-conviction procesdings.
120. AFFIRMED.

PITTMAN, CJ., SMITH AND WALLER, P.JJ.,, COBB AND EASLEY, JJ.,,
CONCUR. GRAVES,J.,DISSENTSWITH SEPARATEWRITTENOPINION. DIAZ AND

DICKINSON, JJ., NOT PARTICIPATING.

GRAVES, JUSTICE, DISSENTING:
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21.  Gulley was sentenced to sarve two separate and distinct pendtiesfor the same offenses. Hehas
completed one sentence by paying the full amount of the imposed fine. Because of the double jeopardy
dause of the U.S. Conditution, the second sentence is unenforcegble. Therefore, Gulley should be
releasad from custody. Accordingly, | respectfully dissent.
122. Gulley isentitled to post-conviction rdlief because he has completed the misdemeanor portion of
his sentence by paying the $7,000 fine impasad on him by the court. Gulley was sentenced under Miss.
Code Ann. § 97-23-19 (Rev. 2000), which read asfollows
If any director, agent, derk, servant, or officer of any incorporated company, or

if any trustee or factor, carier or balee, or any clerk, agent or servant of any privae

person, shdl embezzleor fraudulently secrete, conced, or convert to hisown use, or make

way with, or secrete with intent to embezzle or convert to his own use, any goods rights

inaction, money or ather vauable security, effects, or property of any kind or description

which shdl have come or been entrugted to his care or passession by virtue of hisoffice,

place, or employment, either inmassor otherwise, he shdl beguilty of embezzement, and,

upon convictionthereof, shall beimprisoned in thepenitentiary not morethan

tenyears,or fined not mor ethan onethousand dollarsand imprisoned in
the county jail not morethan oneyear, or either.

Miss. Code Ann. § 97-23-19 (Rev. 2000) (emphasis added).”

123.  Gulleywas sentenced under the fdony portion of the Satute by being ordered to serve more than
one year in the penitentiary on each of the seven counts and under the misdemeanor portion of the Satute
by being ordered to pay afine of $1,000.00 on each of the same saven counts. He has been sentenced
twice for the same arimes. However, asthe sentending Satute iswritten inthe digunctive, he may lavfully

be sentenced under the felony portion of the Satute or themisdemeanor portion of the satute, but nat both.

5This statute was amended on March 31, 2003. See 2003 Miss. Laws ch. 499 (H.B. 1101).
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24. The subject datute is dearly in the digunctive. This Court has condsently found that the Satute

hes dternate methods of sentencing. I n re Branan, 419 So.2d 146, 146 (Miss 1982). “Theuseof the

digunctive‘or’ denotesachoice between dterndtives” “[W]here permissble sentences are separated by

the digunctive, only one may be lawfully impossd.” (emphasis added). See also Salter v. State, 387

$0.2d 81, 84 (Miss. 1980); Bass v. State, 328 So.2d 665, 667 (Miss. 1976).
125. In Lightsey v. State, 493 So.2d 375, 376-77 (Miss. 1986), acase very Smilar tothe caze a
bar, Lightsey pled guilty to embezzZlement and was given a sugpended sentence of Sx years in the
penitentiary and fined $2,000.00. Lightsey paid thefineslevied againg him and was subssquently arrested
for burglary. A petition cherging Lightsey with vidlaing theterms of hispardle on theembezzement charge
was filed, and Lightsey was incarcerated in the Sate penitentiary upon revocation of parole. Lightsey
chdlenged this revocation of parole by habess corpus.
126. Onapped from the denid of habess corpus, this Court, in an unpublished opinion, hed thet “the
trid court was without satutory authority to sentence Lightsey to the penitentiary and toimpose upon him
afine gnce Miss. Code Ann. 897-23-19 (1972) iswritten in the digunctive” Lightsey, 493 So.2d a
377. Because Lightsey hed dreedy paid hisfine, he was rdeased from prison after srving ten months 1 d.
927.  This Court went o far asto datethat “Lightsey was unlawfully imprisoned for embezzlement, and
he used habeas corpus procesedingsto gain hisliberty.” 1d. at 378.

A. Sentencing statute only allowsfor two alter natives
128.  The mgority condudes that Gulley has nat fully completed either of the two dterndives of the

satencing Satute. It rlies on the “or ether” language found at the end of §897-23-19. The mgority
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interpretsthislanguage asthe satute offering only two sentencing dterndtives. Theportion of the Satute
rdevant to this finding is as fallows ‘upon conviction thereof, shall be imprisoned in the
penitentiary not more than ten years, or fined not more than one thousand dollars and

imprisoned in the county jail not more than one year, or_either.” The mgority finds thet the

subject gatute dlows for only two sentencing options: (1) ten years imprisonment; or (2) ayear in the
county jal and afine of one thousand dallars.

129. The sentencing datute contans not two, but four sentencing dterndives (1) tenyears
imprisonment; (2) afineof not morethan onethousand dollarsand imprisonment inthe county jail not more
then one year; (3) imprisonment in the county jall not more than one year; and (4) afine of not more than
onethousand dallars. The mgority’ sinterpretation of the datute isinaccurate because it disregards the
“or d@ther” a the end of the daute. It is dear that the “or @ther” a the end of the Satute is merdy a

grammatica shortcut to reference the additiona sentences of only county jall imprisonment and only afine.

B. Return of thefine
130.  The mgority finds that the return of the fine cured any defect in the sentence. Thisfinding is
migolaced. Theissues of asentencing datute being in the digunctive and of an attempt to return afine by

the derk of the court have been reviewed and rendered by the United States Supreme Court, In re
Bradley, 318 U.S. 50, 63 S.Ct. 470, 87 L.Ed. 608 (1943), and more throughly addressed by the Fifth
Circuit, United States v. Holmes, 822 F.2d 481 (5th Cir. 1987). Those decisons reeched results
conggent with this Court' sdecison in Lightsey.

131.  Writing for the Court in Bradl ey, Justice Roberts sated:
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The court sentenced the petitioner to Six months imprisonmert, to pay afine of $500, and
to sand committed until he complied with the sentence. The sentence was erroneous, Ex
parte Lange, 18 Wall. 163, 176. Under 268 of the Judicid Code, 28 U.S.C. 385, 28
U.S.CA. 385, the sentence could only be afineor imprisonment. Ex parte Robinson,
19 Wall. 505, 512, 22 L.Ed. 205; Clark v. United States, 8 Cir., 61 F.2d 695, 709,
affirmed 289 U.S. 1, 53 S.Ct. 465, 77 L.Ed. 993.

.. .On September 28, 1942, the petitioner was taken into custody and committed to
prison. On October 1 his atorney paid thefinein cash to the derk of the court. Later on
that day the court, redizing that the sentence was erroneous, ddivered to the derk an
order amending it by omitting any fineand retaining only thesix months imprisonment. The
court indructed the derk, who il held the money, to returniit to the petitioner’ settorney.
The latter refused to recaiveit, and the derk hasit.

... [W]eare of opinion thet the errors involved in the sentence require that he shdl be
fread from further imprisonment.

When, on October 1, thefinewas paid to the derk and recaipted for by him, the petitioner
hed complied with aportion of the sentencewhich could lawfully have beenimposad. As
the judgement of the court was thus executed S0 as to be afull sstisfaction of one of the
dternative pendties of thelaw, the power of the court wasa an end. Itisunimportant thet
the fine had not been covered into the treasury; it hed been paid to the derk, the officer of
the United States authorized to recaiveit, and petitioner’ srightsdid not depend upon what
the officer subsequently did with the money.

It follows thet the subsequent amendment of the sentence could not avoid the stisfaction
of thej and the attempt to accomplish thet end was a nullity. Since one valid
dternative provison of the origina sentence has been slisfied, the petitioner is entitled to
be freed of further redraint.

Bradley, 318 U.S. a 51-52 (emphasis added).

The AHfth Circuit reviewed the sameissuein United Statesv. Holmes, 822 F.2d 481, 484-86

(5th Cir. 1987), and reached adecison thet iscondstent with thisCourt’ sdecigonin Lightsey. Holmes
was charged with multiple offenses. He pled guilty under a federd Satute involving contempt. The court
sentenced him to pay a$10,000.00 fine and to aone year prison term. However, before his confinement

was to begin, Holmes paid the fine and filed a moation to vacate that part of the sentence ordering his

imprisonment.
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133.  TheHfth Circuit found thet the language of the contempt satute induded digunctive languege as
to sentencing, and that only afine or imprisonment may beimpasad. “[ T]heimpaosition of both isforbidden
astoany onecoffense” Id. Seealso United Statesv. Hilburn, 625 F.2d 1177, 1181 (5th Cir. 1980);
United Statesv. DiGirlomo, 548 F.2d 252, 254 (8th Cir. 1977); United States ex rel. Kanawha
Coal Operators Ass'n v. Miller, 540 F.2d 1213, 1214 (4th Cir. 1976); United States v.
Sampogne, 533 F.2d 766, 767 (2d Cir. 1976), “[ T]he Supreme Court [in] ... In Re Bradley|[citation
omitted] squardly noted thet the Satutory language wasin the digunctive, that only one of two punishments
was pamissble and since the fine there, as here, has been paid, the petitioner had to be discharged from
custody.” This holding hes been followed in United States v. De Simone, 267 F.2d 741 (2d Cir.)
vacated as moot, 361 U.S. 125, 80 S.Ct.74, 4 L.Ed.2d 70 (1959). Accord, Intern’l Bhd. of
Teamstersv. United States, 275 F.2d 610 (4th Cir. 1960).

134. Initsorder, the Jackson County Circuit Court attempted to effect a resentencing of Gulley by
labding its actions a“ correcting of the sentence” and rdying on Bozza v. United States, 330 U.S. 160,
67 S.Ct. 645, 91 L.Ed. 818 (1947). The dircuit court found that “[a]n excessve sentence can be
corrected, and the entire sentence does not haveto be discharged.” However, the case at bar isnot one
of an “excessive sentence” under Bozza, but “two punishments” asin Bradley.

135.  InBozza thetrid judge, during hismorning sesson, sentenced the petitioner to imprisonment only.
Later in the day, it was pointed out to the judge that the Satute under whichthe petitioner was sentenced

required amandator y sentence of fine of $100and imprisonment. | d. at 165. Thejudgethen cdledthe
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petitioner back into the courtroom during the afternoon session and imposed upon him the additiond $100
fine, asrequired by the Satute.

136. Here, the sentending Satute under which Gulley was sentenced required imprisonment in the
penitentiary or_ afine of not more than $1,000 and imprisonment in the county jal for not more than one
year, or either. Miss. Code Ann. 8§ 97-23-19. In Bozza, the trid judgesmply imposed ther equired
sentence a two different times of the day. In the case & bar, thetrid judge simpostion of two ssparate
and diginct sentences for the same crimes condtituted double jeopardy.

137.  TheRfth Circuit found thet Bozza “does not purport to depart from Lange or Bradley’ ad
referred toBozza' s finding thet Langeand Bradl ey ae”examplesof casesinwhichthetrid court could
not correct the sentence without causng him to suffer double punishment.” Holmes, 822 F.2d at 498,
atingBozza, 67 S.Ct. & 649 n.2. Thecourt in Holmes recognized thet “thefull payment of afinesdisfies
onelanful dternative sentence’” and “the return of the fine would be whally ineffective to change the fact
that the contemnor has dreedy fully satidfied the fine portion of his sentence” Holmes, 822 F.2d at
498-500 (emphesisin origind).

138. Here, aswasthe casein Holmes, the mgarity finds that the drcuit court should be dlowed to
returnthefineto Gulley and impose only the prison sentence. However, the FHfth Circuit, when addressing
this argument by thegovernment inH ol mes, dated: “ Asan origind proposition, the government’ sposition
might be arguable, but we find once again that Bradl ey has addressad the Situation and compels usto

rgect thisargument. . . . [T]hedidrict courtinBradl ey did offer to return the fine to the contemnor, and
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the Supreme Court nonethdessheld thet Bradley’ sentire prison sentence must be st asde and, impliedly,
that he was not obligated to acoept the money.” 1d. at 499-500.
139.  InHolmes, the goverment was unable to provide any citation of “authority for the propostion
that the courts can compd a contemnor to take back afine and to acoept, ingead, atermin prison.” 1 d.
a 500. Inthe caz & bar, the circuit court d<o faled to cite authority in support of its order to the dircuit
clerk to return the fine payment to Gulley. The Ffth Circuit hdd in Holmes thet “Bradl ey done, even
without those additiond problems, requires usto hold thet atemptsto return thefine paid by the gopdlant
will not judiify the execution of gppdlant’s prison sentence” 1d.

C. General fine statute
0. Themgority rdieson the Sa€ s algument that “thereis a generd fine datute thet would gpply
whenthereisno gatutory provisonfor fineunder Miss. Code Ann. §99-19-32, and thismay have been
the judge sinitid thinking on theimpogtion of thefinein addition to the sarving of timein the penitentiary.”
(emphedsadded). Thetrid judgesated, inthe Order Dismissng Post-Conviction Proceedings, “[gection
99-19-32 of the Missssppi Code ... dlows afine in fdony cases of $10,000 per case where no fineis
dlowed by the fdony sentencing datute. Neverthdess, the Court will proceed arguendo with the
proposition thet the fine in [this case] was excessive and not a sentencing alternative.” (emphess
added).
141. Therewas absolutdy no mention of § 99-19-32 during the sentencing phase of thiscase. In fadt,
sad section was not mentioned until the sentencing error wias pointed out to the lower court. Thefirg, and

only, mention of this section by the lower court may be found in the Order Dismissng Pos-Conviction
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Proceedings. Itisdear that thetrid judge did not sentence Gulley under § 99-19-32, but under § 97-23-
19. Thetrid judge Sated thet Gulley was convicted of “very serious charges’ and that the court thought
“the punishment should fit thecrime” If thetrid judge hed intended Gulley to be sentenced under §99-19-
32, itisdear that hewould have sentenced him to pay $70,000 ($10,000 per count) the maximum dlowed
by §99-19-32. However, Gulley was not sentenced to pay $70,000, he was sentenced to pay $7,000
($1,000 per count). If thetrid judge hed intended to sentence Gulley sentenced under § 99-19-32, he
would certainly have sentenced him to the maximum dlowed under sad daute Indeed, he dearly
sentenced Gulley under the misdemeanor portion of § 97-23-19, ordering him to pay $1,000 per court,
for atotal of $7,000.
42. Moreover, 8 99-19-32 Satesthat “ [ o] ffenses punishable by imprisonment in the State Penitentiary
for more than one (1) year and for which no fine is provided elsewhere by statute may be
punishable by afine not in excess of Ten Thousand Dallars ($10,000.00).” Miss. Code Ann. §99-19-32
(empheds added). In the case a bar, Gulley was sentenced under § 97-23-19 which does provide a
fine as an dternative sentence, making 8 99-19-32 ingpplicable here.

D. Fineis* excess”
3.  Themgority further rdies on the Sate s next argument thet thefineis* excess’ to the sentenaing.
This rdiance is improper because the mgority falls to recognize Sate, federd didrict court and United
States Supreme Court authority thet thefd ony sentenceand misdemeanor sentencearedternate sentencing
due to the digunctive nature of the sentencing Satute.
144.  Sonificantly, theargument thet thefineisin“excess’ of and “andllary toimprisonment” and could
be ddeted by modified sentence of thetrid judge after the fine was paid, disregardsthe digunctive neture
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of thefour sentences dlowed by said gatute. One sentence (thefineg) was completed by Gulley. Therefore,
Gulley can not be subjected to a double sentence for the same offense

5. Themgority rdieson Salter v. State, 387 S0.2d 81 (Miss. 1980), which hed that removing the
fine and ordering its return removes the “excessveness’ of the sentence. Thisrdiance is dso migplaced.
In Salter, the petitioner was sentenced to aterm in prison and a fine for embezzement. This Court hed
that the petitioner could only be sentenced to a prison term or afine and thus removed the fine portion of
the sentence. However, themgarity herefailsto recognizewhat differentiatesSalter fromthe caseat bar,
the modification of Sdter’ sdternate sentencing occurred bef or e either was completed. Therefore, Sdter
could not be subject to double jeopardly.

6. Themgority nextrdiesonBassv. State, 328 So.2d 665 (Miss. 1976). In Bass, thedefendant
was convicted of embezzlement and sentenced to both a fine and imprisonment with time suspended. In
Bass this Court viewed the impogtion of the fine as aterm of post- rdlease supervison and finding thet it
was excessve, removed that portion of the sentence. Again, the mgarity fals to acknowledge the mogt
obvious difference betweenBass and the case @ bar, in Bass the sentence was reformed befor e ether
was completed. Therefore, Bass, unlike Gulley, could not be subject to double jeopardy.

147.  Themgority further rieson Bass in the decison, gating that this Court affirmed the conviction
[of Basg and the sentence of five years imprisonment which was suspended, but this Court reversed the
$1,000 fine While it is true thet this Court &firmed the prison sentence and reversed the fine portion of
Bass ssentence as“excess” thisargument mudt fail because of one digtinat difference between Bassand

Gulley-Bass never pad the fine portion of his sentence. Thus, he never compl eted any portion of his
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sentence and therefore could not be subject to double jeopardy. Gulley, on the other hand, did complete
onelawful portion of hissentence. To enforcethe prisonterm of hissentenceviolaeshiscongtitutiond right
agangt double jeopardly.

E. Jurisdiction
148. Themgority further rdies onthe State sjurisdictiond assartion that Gulley hespresented nodam
which is*“procedurdly dive showing denid of agate or federd right.” Themgority finds that Gulley hes
not shown thet heisduerdief under the specific provisonsof 8 99-39-5 because he hasnot demondrated
thet his sentence was illegd or in violaion of the Condiitutions of the United States or the State of
Missssippi.
149. InGulleyv. State No. 2001-M-00256-SCT (Miss. March 18, 2002), this Court, upon the
dandards st by Satute, reviewed Gulley’ sgpplicationtofile hissworn Mation for Post-Conviction Relief
in the Jackson County Circuit Court. The dandard of review istwo-fold:

(1)  based upon “the face of the gpplication, motion, exhibits and the prior record . .
. thedaims presented by such are not proceduraly barred under §99-39-21 and

(2  [thedamg further present asubstantid showing of the denid of adate or federd
ngt . ...” Miss. Code Ann. 899-39-27 (4)(5). Jordan v. State, 577 So.2d
368, 369 (Miss. 1990).
150. By granting the gpplication, this Court reviewed therecord to determinewhether thedaimsraised
hed been waived by failing to raise them a trid or on direct gpped. Necessarily, if this Court hed found
that the dams had been waived then it would not have dlowed Gulley to bring the indant proceedings
Miss Code Ann. §99-39-21(1). CompareJordan, wherethisCourt denied the goplication becausethe

above gandards were not met. Thus, thefindingsof thisCourt that Gulley had nat waived thesedamsand
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that they are not procedurdly barred sarve as res judicata on those issues. Thisissueis procedurdly
barred and without merit.

B1.  The agument that Gulley has not demondrated that his sentence wasiillegd or in vidlaion of the
Conditutions of the United States or the State of Missssippi is likewise without merit. This argument is
based upon the falure to interpret the plain meaning that “or dther” is a reference to dther county jall
imprisonment or a $1,000 fine. By recaiving both sentences, Gulley  has necessrily been given two
Sparae and didinct sentences for the same arimesin violation of hisright againgt double jeopardy.
152. TheHRfth Circuit ooke frankly in Holmes gating thet:

[1Tn many respects this case represents a miscarriage of jugtice. Undoubtably Holmes
deservesto sarve some confinement, asthedidrict court plainly intended. . . . [A] mistake
was mede by the digrict judge and the government whichisnow beyond recdl. Weimply
no criticiamaf ather; when the governing rules are somewhat unusud and technicd, their
agoplicationwill inevitably involve some midtakes Thet ispart of the price. We should not
pretend otherwise. . . . In cases of this sort, where the legd issues are arguable and the
equities heavily on one Sde, the temptation is strong to bend the law itsdf. Such judicd
bending of fixed legd rules however, tends ultimetely to be destructive of the rule of law.
Of course, thejudiad function requiresusnot only to conscientioudy, even-handedly, and
farly interpret the law, but dso smilarly goply it to the facts of each case. Thelater duty,
however, does nat permit usto disregard the law in order to achieve adesred resuitina
paticular ingance.

Holmes, 822 F.2d at 500.

153. A amila mistake was made in the sentencing of Gulley who had two separate sentences for the
same offensa He completed one. The other is not enforceable under double jeopardy condtitutiona
protections. Though the drcuit court may have intended harsher punishment and though Gulley surdy

desarves harsher punishment, he completed one punishment, though of alesser degree, and is entitled to
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be rdleasad on the conviction of these seven counts This case should be reversed and remanded with

indructions thet the petitioner be released from custody. Accordingly, | dissent.
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